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[bookmark: _Ref32925966]PART 1 - CONDITIONS OF PROCUREMENT
1. Introduction
In addition to regulating the conduct of Bidders and the Council throughout the Procurement, these Conditions of Procurement grant the Council specific rights and limit its liability. 
Whilst the information in the Procurement Documents is believed to be correct at the time of issue, neither the Council nor its advisors accept any liability for its accuracy, adequacy or completeness, nor is any warrant (express or implied) given as to its accuracy, adequacy or completeness. 
The above exclusion extends to liability in relation to any statement, opinion or conclusion contained in, or any omission from, any of the documents of and appendices to the Procurement Documents and in respect of any other written or oral communication transmitted or otherwise made available to any Bidder, and no representations or warranties are made in relation to such opinions, statements or conclusions. 
Despite the above, the Council does not exclude liability for fraud. 
Bidders must ensure that they read and understand all of the Procurement Documents. The Procurement Documents do not purport to provide all of the information which may be necessary or desirable to enable a Bidder to determine whether or not to respond to the Call-Off or ultimately to submit a Tender Submission. 
Other than if the Council becomes aware of any fraudulent misrepresentation, the Council is not under, and does not assume, any obligation to update or supplement the Procurement Documents or to correct any inaccuracies or misrepresentations contained in or any omissions from the Procurement Documents, which may exist either at the date of these Conditions of Procurement or subsequently. Information contained in these Conditions of Procurement may change from time to time. The Council reserves the right to amend any information contained in the Procurement Documentation including Call-Off documents. Any amendments Call-Off documents will be issued to all Bidders simultaneously. 
Any information provided to any Bidders as part of the Procurement is not intended to form the basis of any investment decision and should not be considered as an investment recommendation by the Council or any of its advisers, agents and representatives.
The timeframes specified in the Procurement Documents are indicative only and may be revised by the Council from time to time. If they are revised, the Council shall notify all the Bidders accordingly. 
Capitalised terms used in these Conditions of Procurement shall have the meanings given to them in this document.
[bookmark: _Ref70000003]Bidder eligibility
Bidders are reminded that the eligibility requirements in the SQ (Selection Questionnaire) apply to the Procurement at all times.
The Council reserves the right to require Bidders to provide such further information as the Council may require (and for the avoidance of doubt, the Council may make multiple requests) as to any issue addressed in the SQ Submission, including, but not limited to, the economic and financial standing of the Bidder (or any one, more or all of its Members as appropriate) at any stage of the Procurement and prior to the appointment of a Preferred Bidder and/or the award of Contract.
The Council must be notified in writing via the Portal promptly of any proposed changes in the information provided in the SQ Submission (including arrangements in relation to any Member of a Bidder) so that a further assessment can be carried out by applying the exclusion grounds and selection criteria to the new information. The Council reserves the right to take such action as it deems appropriate in the circumstances based on an assessment of the updated information, including (but not limited to) disqualifying the Bidder concerned from the Procurement and/or including requiring the Tender Submission to be updated to reflect the revised arrangements and re-evaluating the Tender Submission on that basis.
1. [bookmark: _Ref70000004]Confirmation Of Information Provided 
In addition to the provisions of Clause 2 (Bidder Eligibility) of these Conditions of Procurement, the Council reserves the right to: 
undertake due diligence on the economic and financial standing of the Bidder during the competition in line with the SQ;
seek evidence at any time during the competition or with the successful Bidder, that Bidders can meet the specified requirements where the SQ required a self-certification of compliance with the selection criteria (including the mandatory and discretionary grounds for exclusion);
seek independent financial and market advice to validate information declared, or to assist in the assessment of Tender Submission responses; and 
require a Bidder to confirm that their SQ Submission remains accurate at all stages of the procurement process.
1. Changes of ownership 
In addition to the provisions of Clause 2 (Bidder Eligibility) of these Conditions of Procurement, Bidders shall ensure that no Change of Ownership takes effect or is entered into prior to the award date without the prior written consent of the Council. 
1. Bidder withdrawal
Bidders may withdraw from the process at any time before the deadline for any Tender Submission by providing written notification to the Council using the secure messaging service on the Portal. 
1. Disqualification
A Bidder that contravenes any of the terms and conditions set out in these Conditions of Procurement may, at the sole discretion of the Council, be disqualified from the Procurement. 
In addition to its rights set out in the other provisions of this document, the Council reserves the right to reject a SQ Submission or Tender Submission and/or disqualify an Bidder where:
a SQ Submission or Tender Submission is submitted late, is completed incorrectly, is materially incomplete, is submitted in any other format other than as specified within this document or fails to meet the Council's submission requirements which have been notified to Bidders;
the Bidder has breached any of the exclusion grounds and/or does not meet or no longer meets the selection criteria set out in the SQ at any stage during the competition (including but not limited to where there is a change in identity, control, financial standing or other factor);
the Bidder through due diligence is unable to demonstrate their financial capacity for delivery of Contract against the SQ financial assessment;
the Bidder and/or one, more or all of its Members are guilty of material misrepresentation or false statement in relation to its SQ Submission, Tender Submission and/or the process; or
the Bidder breaches the terms and conditions of use for the Portal and terms and conditions of use for the Data Room. 
1. Compliance
Bidders agree that in cases where its SQ Submission or Tender Submission is deemed non- compliant when compared with the requirements set out within the applicable Procurement Document it may be disqualified from the Procurement. 
1. Affordability 
The Council reserves the right, at its absolute discretion, to disqualify a Bidder at any stage of the Procurement if its proposals appear unaffordable. 
1. Involvement in multiple bids 
The Council reserves the right to make further enquiries where a Bidder is connected with another bid for this Procurement in order to ensure that an Bidder 's involvement does not cause conflicts of interest (actual, potential or perceived), capacity problems and/or restrictions or distortions in competition. For example, the Council considers that a Bidder is connected with another bid where a Bidder submits a bid:
in its own name and as a Key Sub-contractor and/or a member of a Consortium connected with a separate bid; and 
in its own name which is similar to a separate bid from another Bidder within its group of companies. 
The Council may require a Bidder to amend or withdraw all or part of a bid if, in its reasonable opinion, any of the above issues have arisen or may arise. 
1. Due diligence 
Bidders are solely responsible for obtaining the information which they consider is necessary in order to make all decisions relating to their responses and to undertake any due diligence and investigations they consider necessary in order to verify any information provided to them during this Procurement. Bidders must form their own opinions, making such investigations and taking such advice as is appropriate, regarding the information contained on the Portal without reliance upon any opinion or other information provided by the Council or any of their advisors. The Council will not warrant/certify any third-party information required by Bidders in formulating their Tender Submission. 
For the avoidance of doubt:
Bidders should form their own conclusions about the methods and resources needed to meet the requirements; and 
The Council does not accept any responsibility for any assumptions and/or calculations made by the Bidders for their assessment of resources to be employed in meeting the Council's Requirements or for any other assumptions and/or calculations they may have drawn or will draw from any pre-contract discussions.
Bidders will be required to accept and comply with the Portal access rules contained in this Call-Off. 
1. Tender validity
The Tender Submission must remain valid for acceptance for a period of 60 days from the date of the Tender Submission.
1. Costs of participation 
Bidders will remain responsible for all costs and expenses incurred by them, their staff, and their advisors or by any third party acting under their instructions in connection with this entire Procurement. 
The Council shall not be liable to reimburse or compensate the Bidders in respect of any costs. For the avoidance of doubt, the Council shall have no liability whatsoever to Bidders for (i) any costs incurred through participation in the Procurement, including costs incurred in the preparation and submission of the SQ Submission or Tender Submission; (ii) any costs of any amendments or changes made to the Procurement Documents or other documentation by the Council at any time, or discussions or communications and (iii) any costs or any other liability in respect of the cancellation of the procurement process for any reason howsoever arising.
1. Contact And Communication 
Unless expressly specified otherwise, the Council's named contact point is the sole and central point of contact for Bidders in the competition and in connection with this Call-Off. Bidders must communicate solely in the manner specified in this Call-Off. 
To ensure consistency and transparency as well as maintain commercial confidentiality, Bidders should not contact the Council other than through the identified channels.
1. Confidentiality
Save to the extent made publicly available by the Council, the information in this Call-Off is made available on the condition that it is treated as confidential by the Bidder and is not disclosed, copied, reproduced, distributed or passed to any other person at any time except for the purpose of enabling a bid or submission to be made (for example disclosure by a Bidder) to its insurers who are directly involved in the bid provided that such person has given an undertaking at the time of receipt of the relevant information (and for the benefit of the Council) to keep such information confidential.
Any information provided by the Council to each Bidder at any point during the competition, including the information contained within this Call-Off, any other information provided to Bidders whether via the Portal, orally or in writing during the process (including any Procurement Documents issued by the Council), and any information acquired by the Bidder through its participation in process, evaluation and any meetings with the Council, is made available on condition that it is treated as confidential by each Bidder and its advisers (except where it is already in the public domain). Bidders must ensure that such information is not disclosed to any other person at any time except and to the extent that this is necessary to enable a bid to be made.
1. [bookmark: _Ref70000006]Freedom of Information and environmental information 
The Council is subject to the Freedom of Information Act 2000 (FOIA) and the Environmental Information Regulations 2004 (EIR). All information submitted to the Council may be disclosed in response to a request made pursuant to the FOIA or the EIR. 
In respect of any information submitted by a Bidder that it considers being commercially sensitive, the Bidder should:
clearly identify which information is considered commercially sensitive;
explain the potential implications of disclosure of such information; and 
provide an estimate of the period of time for which the Bidder considers that such information will remain commercially sensitive. 
The Council will endeavour to:
hold confidential all information submitted by a Bidder that it identifies as being commercially sensitive; and
consult with a Bidder about commercially sensitive information before making a decision on any FOIA requests and EIR requests received. 
Bidders should note, however, that the final decision on any FOIA request and EIR request rests with the relevant public body, subject to applicable law. Even where information is identified as commercially sensitive, unless an exemption/exception provided for under the FOIA/EIR is applicable, the Council will be obliged to disclose that information in response to a request. Accordingly, the Council cannot guarantee that any information marked "commercially sensitive" will not be disclosed.
1. Intellectual Property 
Bidders are reminded that all intellectual property rights, including copyright, in the Procurement Documents and any other documents and materials supplied by the Council and/or its advisers in this Procurement, in whatever format, belongs to the Council, or the relevant owner/licensor. Bidders shall not copy, reproduce, distribute or otherwise make available any part of these documents to any third party (except for the purpose of preparing a SQ Submission or Tender Submission) without the prior written consent of the Council. All documentation supplied by the Council in relation to this Procurement must be returned or destroyed on demand, without any copies being retained by the Bidders.
1. Publicity
Bidders should not make available to the press, or in any other way make public, any information in relation to the Procurement and/or the Contract, the selection of the long or short list of Bidders, the appointment of the Preferred Bidder, the award of the or the Procurement in general without the prior written consent of the Council. 
The Council reserves the right to publicise or otherwise disclose to any third party, information in relation to the Procurement and/or the Project, the selection of the long or short list of Bidders (including details of their respective Members, sub-contractors, representatives, advisers, consultants, servants or agents), the Procurement in general or the award of the Contract at any time.
1. [bookmark: _Ref70000001]Conflict of interest
The purpose of this Clause 18 of these Conditions of Procurement is to define the rules to be followed to prevent, identify and remedy any conflict of interest (whether actual, potential or perceived) in the context of the Procurement. 
The rules described in this Clause 18 are intended to avoid any distortion of competition and to ensure equal treatment of all Bidders in line with the Council's obligation to deal with conflicts of interest as set out in the PCR 2015 (Regulation 24) and more generally its obligation to treat Bidders equally and without discrimination and to act in a transparent and proportionate manner (Regulation 18). Obligations of equal treatment, non-discrimination, transparency and proportionality are also imposed on the Council by virtue of the Treaty on the Functioning of the European Union. 
The concept of conflicts of interest is wide. In the PCR 2015 it is described as covering at least "any situation where relevant staff members have, directly or indirectly, a financial, economic or other personal interest which might be perceived to compromise their impartiality and independence in the context of the procurement procedure" (Regulation 24(2))."Staff members" refers to staff members of the Council or of a procurement service provider acting on behalf of the Council who are involved in the conduct of the procurement procedure or may influence the outcome of that procedure. "Procurement service provider" refers to a public or private body which offers ancillary purchasing activities on the market.
[bookmark: _Ref70000015]For illustration purposes and to offer guidance to Bidders who may wish to participate in this Procurement, the Council will regard a conflict of interest arising where:
a staff member from a Bidder and/or one of its sub-contractors is also an adviser to the Council; or 
an adviser, agent or sub-contractor to the Bidder in relation to the Procurement has previously been an adviser to the Council in relation to the Procurement and/or the Project, including in relation to the preparation of documents or information relating to the Procurement and/or the Project; or
an adviser, agent, or sub-contractor to a Bidder has previously been an advisor to any other Bidder or Member of any other Bidder in respect of the Project.
For the avoidance of doubt, the list of situations in this Clause 18.4 is non-exhaustive.
Bidders (or any one or more of their Members) are responsible for ensuring that no actual, potential or perceived conflicts of interest exist between themselves and any interests of the Council. Bidders must notify the Council immediately of any actual, potential or perceived conflict of interest. 
In the event of any actual, potential or perceived conflict of interest, the Council shall in its absolute discretion decide on the appropriate course of action. The Council reserves the right to:
disqualify Bidders where the Bidder fails to notify the Council that there is an actual, potential or perceived conflict of interest or where an actual conflict of interest exists;
request further information from Bidders and require Bidders to put certain measures in place. This may include requiring Bidders to enter into a specific conflict of interest agreement with the Council. 
The Council strongly encourages Bidders to contact the Council as soon as possible using the Portal should it have any concerns regarding actual, potential or perceived conflicts of interest. 
1. Canvassing and Non‑Collusion
Any attempt by any Bidder (or any one or more of its Members), its advisers or agents to:
directly or indirectly canvass the Council, or agent in relation to the Procurement; 
obtain information on another Bidder or another Tender Submission from any employees of the Council, or agent; 
offer, give or agree to give any gift, inducement, fee or reward to any member, employee, agent or advisor of the Council; 
do anything which would constitute an offence under the Bribery Act 2010; 
collude with any other person in order to influence the Procurement; 
contact any officer, employee, agent or advisor of the Council about any aspect of the Procurement except as authorised in the Procurement Documents, including (but without limitation) for the purposes of discussing the possible transfer to the employment of the Bidder of such employee for the purpose of the competition or for soliciting information in connection with the competition;
fix or adjust the amount or content of any Tender Submission in accordance with any agreement or arrangement with any other person, other than in good faith where such other person is a proposed Member of the Bidder, or a supplier, adviser or provider of finance to the Bidder;
communicate to any person other than the Council, or seek or obtain from such other person, information about the amount or content of any Tender Submission, other than in good faith to obtain quotations for supplies, services or finance; 
enter into any agreement or arrangement with any other Bidder to fix or adjust the form, content or amount of any Tender Submission; 
enter into any agreement or arrangement with any other Bidder that will result in such other Bidder refraining from submitting any Tender Submission;
cause or induce any person to enter any such agreement or to inform the Bidder of its Tender Submission and their contents;
obtain details of the Tender Submission of another Bidder;
carry out any other co-operation or collusion which the Council considers has actually or potentially undermined competition; 
communicate to any person other than the Council the contents of any Tender Submission except where such disclosure is made in confidence in order to obtain quotations necessary for the preparation of any Tender Submission (for example, for insurance or a guarantee); or 
disclose to any person other than the Council and except as permitted by the Procurement Documents the whole or any part or any details of the Procurement,
may result in a Bidder being disqualified from the procurement process, without prejudice to any other civil or legal remedies available to the Council and without prejudice to any criminal liability that such conduct by a Bidder may attract. 
1. Variants 
The Council does not authorise or accept the submission of variants. 
1. Anti-Competitive Behaviour
In order to create a level playing field for Bidders, the Council may require evidence from Bidders that their arrangements are not anti-competitive. The Council reserves the right to require Bidders to comply with any reasonable measures which may be needed to verify that no anti-competitive arrangements are in place.
Any evidence of any anti-competitive behaviour may result in Bidders being disqualified from the procurement process. 
1. Right To Cancel Or Vary The Procurement 
Neither the issue of these Conditions of Procurement nor any information given later on in the Procurement Documents or otherwise as part of the competition commits the Council to accept any Tender Submission and/or award any contract pursuant to this procurement and/or constitutes an offer to enter into a contractual relationship.
The Council may in its sole discretion at any time terminate discussions and/or negotiations with any one or more Bidders and/or to discontinue this competition. 
The Council reserves the right:
to cancel the Procurement process and assessment process at any stage;
to request further information from Bidders in relation to their SQ Submission and/or any Tender Submission;
to amend the Conditions of Procurement; and/or
not to award any or any one or more contracts as a result of the competition. 
The Council may refrain from considering any SQ Submission or any Tender Submission if it is not in accordance with the requirements and conditions set out in the relevant instructions and requirements.
1. Third Parties
Nothing in these terms is intended to confer any rights on any third party under the Contracts (Rights of Third Parties) Act 1999. This does not affect any right or remedy of any person which exists or is available apart from that Act.
1. Applicable law
The law of England and Wales is applicable to this Procurement. 
The parties agree to submit to the exclusive jurisdiction of the Courts of England and Wales in relation to any dispute arising out of or in connection with this Procurement.
1. Contract 
A Tender Submission is an offer to enter into a Contract on the terms of the contents of the bid. Notification of an award decision does not constitute acceptance by the Council. Any document submitted by a Bidder shall only have contractual effect when it is contained within an executed written Contract. 
1. Bidder Warranties 
In submitting a Tender Submission, the Bidder warrants, represents and undertakes to the Council that:
it understands and has complied with the conditions set out in this Call-Off;
all information, representations and other matters of fact communicated (whether in writing or otherwise) to the Council by the Bidder, its staff or agents in connection with or arising out of the Call-Off are true, complete and accurate in all respects, both as at the date communicated and as at the date of submission of the Tender Submission;
it has made its own investigations and undertaken its own research and due diligence, and has satisfied itself in respect of all matters (whether actual or contingent) relating to the Call-Off and has not submitted its Tender Submission in reliance upon any information, representation or assumption which may have been made by or on behalf of the Council (with the exception of any information which is expressly warranted by the Council); and
it has full power and authority to respond to this Call-Off and to perform the obligations in relation to the Contract and will, if requested, promptly produce evidence of such to the Council.


[bookmark: _Ref32925973]PART 2 – GLOSSARY
Definitions
	Defined Term
	Definition

	"Bidder"
	means a Prime Contractor, Joint Venture or Consortium that submits a Tender Submission.

	“Call off”
	The process of awarding contracts through the DPS through competition in the form of eAuction, tender, RFQ etc.

	"Change of Ownership"
	means a change to the structure, control, composition or ownership of a Bidder and/or one or more of its Members, or a change to the membership of a Bidder which is a Consortium, Joint Venture or other such similar group, or a change in one or more of the Key Sub-contractors in the supply chain of a Bidder.

	"Conditions of Procurement"
	means the conditions of procurement in the Procurement Documents for this Call-Off. 

	"Confidential Information"
	means:
the contents of the Procurement Documents; 
all information in any of the documents included in the Data Room; 
any answers provided by the Council to any questions asked by a Bidder in relation to the documents in the Data Room or in connection with any other aspect of the Procurement; 
all information which has either been designated as confidential by the Council in writing or that ought to be considered confidential including commercially sensitive information; 
information which relates to the business and affairs of the Council (and its suppliers, service providers, agents, professional advisers and representatives); and
all information which the Bidder receives or obtains as a result of its involvement in the Procurement. 

	"Consortium"
	means an association of two or more organisations who joined together and submitted an SQ Submission and who have not formed a legal entity at this point in the Procurement, and Consortia shall be construed accordingly. 

	"Contract Notice"
	means the Find a Tender Service contract notice with reference 2022/S 000-006296 and published on Find a Tender Service on 08/03/2022.

	"Contract"
	means the contract to be entered into by the Council with the Preferred Bidder.

	"Council"
	means Lincolnshire County Council, County Offices, Newland, Lincoln, LN1 1YL.

	"Council's Requirements"
	means those outlined in the Specification as detailed in the Procurement Documents for the Call-Off for the provision of Transport Services.

	"Customer"
	means contracting authorities other than the Council using the DPS for the provision of Transport Services.

	"Data Protection Legislation"
	means
(i) the GDPR and any applicable national implementing Laws as amended from time to time 
(ii) the Data Protection Act 2018 to the extent that it relates to processing of personal data and privacy; 
(iii) all applicable law about the processing of personal data and privacy.

	"Data Subject"
	has the meaning given to it in the GDPR.

	"Dynamic Purchasing System" or "DPS"
	means the Transport Services Dynamic Purchasing System.

	"Economic Operator"
	has the meaning given to it in regulation 2(1) of the Public Contracts Regulations 2015. The term Bidder is used instead of Economic Operator but has the same meaning.

	"GDPR"
	means the General Data Protection Regulation ((EU) 2016/679).

	"Call-Off"
	means this Call-Off issued by the Council in respect of the Procurement. 

	"Joint Venture"
	means an association of two or more organisations who joined together and submitted an SQ Submission, whether or not that association has already formed or intends to form a legal entity.

	"Key Sub-contractor" 
	Each sub-contractor being relied on to satisfy the selection criteria.

	"Member"
	means those persons, firms or companies that are considered to form part of a Bidder as identified in the SQ Submission. In the case of a Bidder that is a Consortium, Joint Venture or other such group, "Member" means any one, more or all of members of the Consortium, Joint Venture or other such group. In the case of a Bidder that is a Prime Contractor and which has a nominated supply chain, "Member" means (or also means, in the case of a Bidder that is a Consortium, Joint Venture or other such group which has a nominated supply chain) any one, more or all of the Key Sub-contractors in the supply chain. For the purposes of this definition, the Bidder's ultimate parent company is considered to be a Member.

	"Party"
	means either the Council or a Bidder, and Parties shall be construed accordingly.

	"Personal Data Breach"
	has the meaning given to it in the GDPR.

	"Personal Data"
	has the meaning given to it in the GDPR.

	"Portal"
	means the Panacea portal 

	"Preferred Bidder"
	means the Bidder selected as providing the most economically advantageous tender following the Council's assessment of the Tender Submissions.

	"Prime Contractor"
	means a Bidder which comprises a single lead organisation (person, firm, or company) that submitted an SQ Submission.

	"Procurement Documents"
	means at this Call-Off stage of the Procurement, any one, more or all of the procurement documents issued by the Council including (but not limited to) this Call-Off. Procurement Documents may also be referred to in the singular to denote one of these documents. 

	"Procurement"
	means this procurement process under the DPS. 

	"Project"
	means  Transport Services.

	"Public Contracts Regulations 2015" or "PCR 2015"
	means the Public Contracts Regulations 2015 (SI 2015 No. 102) as amended, and any such successor legislation which may follow. 

	"Related Organisation"
	means all entities on which the Bidder is seeking to rely on to meet the selection criteria. For example, these could be parent companies, affiliates, associates or Members (including Key Sub-contractors) and/or financial institutions providing a guarantee. 

	"SQ Submission"
	means a submission that was made by a Bidder to the Council in response to the SQ and includes the Bidder's ESPD if it submitted one.

	"SQ"
	means the selection questionnaire issued by the Council in respect of the DPS. 

	"Tender Submission" 
	means a Bidder's tender in respect of the Procurement, submitted in response to this Call-Off.
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